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From:

Jim Nugent

To: Grp. City Council and City Web Site; Dept. Mayors Office; Shannon Therriault; Arwyn Welander
Cc: Dept. Attorney; Leigh Griffing

Subject: FW: 21-06-03 Liberty Smoke_Notice and Petitioner"s Motion to Show Cause

Date: Thursday, June 3, 2021 3:58:52 PM

Attachments: 21-06-03 Liberty Smoke Notice and Petitioner"s Motion to Show Cause.pdf

----- Original Message-----

From: Samantha Seidensticker <SeidenstickerS@ci.missoula.mt.us>

Sent: Thursday, June 3, 2021 2:44 PM

To: Jim Nugent <NugentJ@ci.missoula.mt.us>

Subject: 21-06-03 Liberty Smoke Notice and Petitioner's Motion to Show Cause

Hi Jim,

This was received in today's mail.

Samantha Seidensticker
Legal Services Administrative Assistant

Please consider the environment before printing this e-mail.

The information in this e-mail message is intended for the confidential use of the addressee(s) only. The information
is subject to the attorney-client privilege and/or may be attorney work-product. Recipients should not file copies of
this e-mail with publicly accessible records. If you are not an addressee or an authorized agent responsible for
delivering this e-mail to a designated addressee, you have received this e-mail in error, and any further review,
dissemination, distribution, copying, or forwarding of this e-mail is strictly prohibited. If you received this e-mail in

error, please notify us immediately at (406) 552-6020. Thank you — Missoula City Attorney’s Office
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Gregory A. McDonnell

THOMAS C. ORR LAW OFFICE, P.C.
P.O. Box 8096

Missoula, MT 59807

(406) 543-0999

greg@tcorrlaw.com

Megan S. Winderl

MARKETTE & CHOUINARD, P.C.
601 S. 1st Street

P.0O. Box 515

Hamilton, MT 59840

(406) 363-1110
meganw(@mecpcattorneys.com

Attorneys for Petitioners

RECEI"VJ‘ED

MONTANA FOURTH JUDICIAL DISTRICT COURT,
MISSOULA COUNTY

LIBERTY SMOKE, INC.; ECIG VAPOR
JUICE STORE, INC.; and MONTANA
SMOKE FREE ASSOCIATION, INC.

Petitioners,
VS.

JOHN ENGEN, in his official capacity as Mayor
of the City of Missoula; ELLEN LEAHY, in her
official capacity as Health Officer of the Missoula
City-County Health Department; and THE CITY
OF MISSOULA

Respondents.

Cause No.: DV-32-2021-0000071-DK
Hon. Jason Marks
Dept. No.: 4

NOTICE AND PETITIONERS’ MOTION

TO SHOW CAUSE

COME NOW, the Petitioners, Liberty Smoke, LL.C, d/b/a Liberty Vapor, Ecig Vapor Juice

Store, Inc., and Montana Smoke Free Association, Inc. (collectively Petitioners), by and through

counsel, respectfully submit this Notice in response to this Court’s January 27, 2021 Order.

Petitioners further motion this court to order the Respondents to show cause why Missoula

Ordinance § 8.38.030 ef seq. should not be stricken as a matter of law and why fees should not be

Notice and Petitioner’s Motion to Show Cause
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awarded to Petitioners. Petitioners attempted to contact counsel for Respondents but were
unsuccessful in its attempt.
BACKGROUND

On November 23, 2020, Respondent Mayor John Engen signed the presently challenged
ordinance into law, to be effective January 25, 2021. See Missoula Ordinance § 8.38.030 et seq.
(hereinafier “the Ordinance™). Section 8.38.050 of the Ordinance would have made it illegal for
any retailer to “sell, offer for sale, give, possess with intent to sell or offer for sale, or otherwise
distribute any Flavored Tobacco Product or Tobacco Product Flavor Enhancer.” /d. at 050.
Inherently, the Ordinance would have critically harmed the Petitioners’ business. Petition at § 37
(Jan. 21, 2021).

The Petitioners filed this action on January 21, 2021 for the purpose of seeking declaratory
and injunctive relief with respect to the Ordinance. Within days of filing, the Respondents agreed
that “the legality and enforceability of the Ordinance enacted by the City of Missoula, central to
this matter, may be conclusively determined by legislative action during the 2021 session.” Stip.
To Stay Case, p. 2 (Jan. 27, 2021). All parties filed a stipulation which stayed and held this action
in abeyance pending the conclusion of the 2021 Montana legislative session.

During its 2021 session, the Montana Legislature passed Senate Bill 398 which Montana
Governor Greg Gianforte signed into law on May 10, 2021. Please see Exhibit 1 attached hereto.
Senate Bill 398 became effective upon passage. /d. at § 6. Section 1 of Senate Bill 398 plainly
states, “|a] local government may not adopt or enforce any local ordinance or resolution that
prohibits the sale of alternative nicotine products or vapor products.” fd. § 1.

Section 2 does permit local governments to “enact[] reasonable ordinances or resolutions
relating to the sale of alternative nicotine products or vapor products” subject to the restrictions
embodied in Mont. Code Ann. § 16-11-311. /d. § 2. As noted in Petitioners’ January 21, 2021
Petition for Declaratory Judgment, Mont. Code Ann. § 16-11-311 actually limits the authority of
local governing units, providing that “[a] local government may by ordinance adopt regulations on
the subjects of 16-11-301 through 16-11-308 that are no more stringent than 16-11-301 through
16-11-308.” (emphasis added) (subsequently amended by SB 398 to apply to “altemmative nicotine
or vapor products™).

NOTICE

This Court ordered the parties to “notify the court of the outcome of the legislative action

Notice and Petitioner’s Motion to Show Cause 2








and file any necessary motions related to that outcome.” Ord. (Jan. 27, 2021). Therefore. the

Petitioners hereby provide notice of the above facts and file the underlying motion.

MOTION TO SHOW CAUSE

Petitioners assert that Section 1 of Senate Bill 398 preempts the Respondents from

maintaining or enforcing the subject ordinance as it prohibits the sale of a class of alternative
nicotine products or vapor products. Petitioners also assert that Section 2 of Senate Bill 398
preempts the Respondents from maintaining or enforcing the subject ordinance in any manner
more stringent than Mont, Code Ann. §§ 16-11-301 through 16-11-308 as it relates to the display.
sale. signage. distribution, etc. of alternative nicotine or vapor products.

Petitioners respectfully request that this Court Order the Respondents to show cause why
the Ordinance should remain within the City’s Municipal Code given the preclusive nature of
Senate Bill 398. Further, Petitioners respectfully request that this Court Order the Respondents to
show cause why they should not be ordered to pay Petitioners’ attorney fees and costs pursuant to
Mont. Code Ann. § 27-8-311 and/or the equitable considerations analysis pursuant to City of
Helena v. Svee. 2014 MT 311, 377 Mont. 158, 339 P.3d 32

Given the efficacy and resolute nature of Senate Bill 398, this Court should enter the

preceding requested orders. Petitioners also respectively request a hearing on this motion.

Dated this 28" day of May 2021.

THOMAS C. ORR LAW OFFICES. P. C.

By: (WOM‘M o

Gregory A, McDonnell
Attorney for Petitioners

Notice and Petitioner's Motion to Show Cause 3








CERTIFICATE OF SERVICE

I, Gregory A. McDonnell, hereby certify that I have served true and accurate copies of the
foregoing Motion - Motion to the following on 05-28-2021:

Megan S. Winderl (Attomey)

601 S. First Street

Hamilton MT 59840

Representing: Montana Smoke Free Association Inc, Ecig Vapor Juice Store Inc, Liberty Smoke LLC
Service Method: eService

John Engen (Defendant)
as Mayor of the City of Missoula
Service Method: Email

Ellen Leahy (Defendant)

As Missoula City Council Health Officer
Missoula 59802

Service Method: Email

The City Of Missoula (Defendant)
a Montana Municipal Corporation
Missoula 59802

Service Method: Email

Electronically Signed By: Gregory A. McDonnell
Dated: 05-28-2021
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SENATE BILL NO. 398
INTRODUCED BY J. ELLSWORTH, M. BLASDEL, S. FITZPATRICK, G. HERTZ, G. VANCE, D. BEDEY, S.

BERGLEE, M. BINKLEY, E. BUTTREY, J. CARLSON, W. GALT, S. GIST, S. GUNDERSON, C. HINKLE, M.
HOPKINS, C. KNUDSEN, B. LER, R. MARSHALL, F. NAVE, M. NOLAND, A. REGIER, K. SEEKINS-CROWE,

D. SKEES, M. STROMSWOLD, J. TREBAS, B. TSCHIDA, S. VINTON

A BILL FOR AN ACT ENTITLED: “AN ACT REVISING LAWS RELATING TO ALTERNATIVE NICOTINE
PRODUCTS, VAPOR PRODUCTS, AND TOBACCO; LIMITING LOCAL GOVERNING UNITS FROM
PROHIBITING THE SALE COF ALTERNATIVE NICOTINE PRODUCTS OR VAPOR PRODUCTS;
INCREASING THE FEE TO SELL ALTERNATIVE NICOTINE PRODUCTS OR VAPOR PRODUCTS AND
CERTAIN TOBACCO PRODUCTS; AMENDING SECTIONS 7-1-111, 16-11-122, AND 16-11-311, MCA; AND

PROVIDING AN IMMEDIATE EFFECTIVE DATE.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Alternative nicotine products and vapor products -- local ordinance
or resolution -- prohibition. (1) A local government may not adopt or enforce any local ordinance or resolution
that prohibits the sale of alternative nicotine products or vapor products.

(2) Subject to 16-11-311, nothing in this section may be construed to restrict a local government from
enacting reasonable ordinances or resolutions relating to the sale of alternative nicotine products or vapor

products.

Section 2. Section 7-1-111, MCA, is amended to read:

"7-1-111. (Subsection (21) effective October 1, 2021) Powers denied. A local government unit with
self-government powers is prohibited from exercising the following:

(1) any power that applies to or affects any private or civil relationship, except as an incident to the
exercise of an independent self-government power;

(2) any power that applies to or affects the provisions of 7-33-4128 or Title 39, except that subject to

Legislative -1- Authorized Print Version — SB 398
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those provisions, it may exercise any power of a public employer with regard to its employees;

(3) any power that applies to or affects the public school system, except that a local unit may impose
an assessment reasonably related to the cost of any service or special benefit provided by the unit and shall
exercise any power that it is required by law to exercise regarding the public school system:;

(4) any power that prohibits the grant or denial of a certificate of compliance or a certificate of public
convenience and necessity pursuant to Title 69, chapter 12;

(5) any power that establishes a rate or price otherwise determined by a state agency;

(6) any power that applies to or affects any determination of the department of environmental quality
with regard to any mining plan, permit, or contract;

(7) any power that applies to or affects any determination by the department of environmental quality
with regard to a certificate of compliance;

(8) any power that defines as an offense conduct made criminal by state statute, that defines an
offense as a felony, or that fixes the penalty or sentence for a misdemeanor in excess of a fine of $500, 6
months' imprisonment, or both, except as specifically authorized by statute;

(9) any power that applies to or affects the right to keep or bear arms;

(10) any power that applies to or affects a public employee's pension or retirement rights as
established by state law, except that a local government may establish additional pension or retirement
systems;

(11) any power that applies to or affects the standards of professional or occupational competence
established pursuant to Title 37 as prerequisites to the carrying on of a profession or occupation;

(12) except as provided in 7-3-1105, 7-3-1222, or 7-31-4110, any power that applies to or affects Title
75, chapter 7, part 1, or Title 87;

(13) any power that applies to or affects landlords, as defined in 70-24-103, when that power is
intended to license landlords or to regulate their activities with regard to tenants beyond what is provided in Title
70, chapters 24 and 25. This subsection is not intended to restrict a local government's ability to require
landlords to comply with ordinances or provisions that are applicable to all other businesses or residences
within the local government's jurisdiction.

(14) subject to 7-32-4304, any power to enact ordinances prohibiting or penalizing vagrancy;

(Legisiative -2- Authorized Print Version — SB 398
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(15) subject to 80-10-110, any power to regulate the registration, packaging, labeling, sale, storage,
distribution, use, or application of commercial fertilizers or soil amendments, except that a local government
may enter into a cooperative agreement with the department of agriculture concerning the use and application
of commercial fertilizers or soil amendments. This subsection is not intended to prevent or restrict a local
government from adopting or implementing zoning regulations or fire codes governing the physical location or
siting of fertilizer manufacturing, storage, and sales facilities.

(16) subject to 80-5-136(10), any power to regulate the cultivation, harvesting, production, processing,
sale, storage, transportation, distribution, possession, use, and planting of agricultural seeds or vegetable
seeds as defined in 80-5-120. This subsection is not intended to prevent or restrict a local government from
adopting or implementing zoning regulations or building codes governing the physical location or siting of
agricultural or vegetable seed production, processing, storage, sales, marketing, transportation, or distribution
facilities.

(17) any power that prohibits the operation of a mobile amateur radio station from a motor vehicle,
including while the vehicle is in motion, that is operated by a person who holds an unrevoked and unexpired
official amateur radio station license and operator's license, "technician” or higher class, issued by the federal
communications commission of the United States;

(18) subject to 76-2-240 and 76-2-340, any power that prevents the erection of an amateur radio
antenna at heights and dimensions sufficient to accommodate amateur radio service communications by a
person who holds an unrevoked and unexpired official amateur radio station license and operator's license,
"technician" or higher class, issued by the federal communications commission of the United States;

(19) any power to require a fee and a permit for the movement of a vehicle, combination of vehicles,
load, object, or other thing of a size exceeding the maximum specified in 61-10-101 through 61-10-104 on a
highway that is under the jurisdiction of an entity other than the local government unit;

(20) any power to enact an ordinance governing the private use of an unmanned aerial vehicle in
relation to a wildfire;

(21) any power to prohibit completely adult-use providers, adult-use marijuana-infused products
providers, and adult-use dispensaries from being located within the jurisdiction of the local government except

as allowed in Title 16, chapter 12; or

v':L egislative -3- Authorized Print Version — SB 398
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(22) any power to prohibit the sale of alterative nicotine products or vapor products as provided in

[section 1(1)]."

Section 3. Section 16-11-122, MCA, is amended to read:

"16-11-122. License fees -- renewal. (1) Each application for a wholesaler's license or a tobacco
product vendor's license must be accompanied by a fee of $50.

(2) Each application for a subjobber's license must be accompanied by a fee of $50.

(3) Each application for a retailer's license must be accompanied by a fee of $5 $50.

(4) Each application for a license to sell either alternative nicotine products or vapor products must be
accompanied by a fee of $5 $20.

(5) The fees for the licenses in subsections (2) and (3) may be paid by credit card and may be
discounted for payment processing charges paid by the department to a third party.

(6) These licenses must be renewed annually on or before the anniversary date established by rule
by the board of review established in 30-16-302 and upon payment of the annual fee are effective for 1 year,

without proration, and are not transferable."

Section 4. Section 16-11-311, MCA, is amended to read:
"16-11-311. Local regulations. A local government may by ordinance adopt regulations on the

subjects of 16-11-301 through 16-11-308, including alternative nicotine or vapor products as provided in

[section 1], that are no more stringent than 16-11-301 through 16-11-308 and [section 1]."

NEW SECTION. Section 5. Codification instruction. [Section 1] is intended to be codified as an

integral part of Title 16, chapter 11, part 3, and the provisions of Title 16, chapter 11, part 3, apply to [section 1].

NEW SECTION. Section 6. Effective date. [This act] is effective on passage and approval.

- END -
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MONTANA FOURTH JUDICIAL DISTRICT COURT,

MISSOULA COUNTY
LIBERTY SMOKE, INC.; ECIG VAPOR Cause No.: DV-32-2021-0000071-DK
JUICE STORE, INC.; and MONTANA Hon. Jason Marks
SMOKE FREE ASSQCIATION, INC. Dept. No.: 4
Petitioners, ORDER TO SHOW CAUSE

VS.

JOHN ENGEN, in his official capacity as Mayor
of the City of Missoula; ELLEN LEAHY, in her
official capacity as Health Officer of the Missoula
City-County Health Department; and THE CITY
OF MISSOULA

Respondents.

This matter appears before the Court upon Petitioners’ Motion to Show Cause. Petitioners
assert that Senate Bill 398 (2021 Montana Legislative Session) preempts the ordinance at issue in
this matter (Missoula Ordinance § 8.38.030 er seq.). Petitioners have motioned this Court to Order
Respondents to show cause why the ordinance at issue should not be removed from the City’s
Municipal Code and why the Respondents should not be responsible for the attorney fees and costs
incurred by Petitioners.

Upon Petitioners motion, this Court’s review of Senate Bill 398, and other good cause
appearing, the Respondents are hereby ORDERED to appear before this Court and show cause

why the ordinance at issue should remain within the municipal code any why Respondents should

ORDER TO SHOW CAUSE 1
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not be responsible for the attorney fees and costs incurred by Petitioners. Therefore, a show cause

hearing will be held on the day of ., 2021 at s ..

SO ORDERD this day of 2021.

By:

District Court Judge
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From: Eric Taylor

To: Grp. City Council and City Web Site
Subject: Marshall Mountain ski area
Date: Thursday, June 3, 2021 8:55:20 AM

Please consider using our open space bond money to purchase this area for the citizens of Missoula to use for
recreation and access to wilderness. Public access @ marshall mtn. should be maintained. Thanks

Sent from my iPhone



mailto:ectbo@hotmail.com

mailto:Council@ci.missoula.mt.us




From: leeapittenger@gmail.com

To: Grp. City Council and City Web Site
Subject: New traffic patterns Kemp St
Date: Thursday, June 3, 2021 1:38:44 PM
Hello,

I live on S. 13th St and am interested in the plans for Kemp St, specifically the new traffic circles.
(1)Are the traffic circles permanent?

(2)Will they be “dressed up?” Like the ones in University area?

(3) And I am curious about the stop sign at Kemp & 10th. Why not make that a roundabout also?
Thank you,

Leea Pittenger

Sent from my iPhone
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